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RECENT DECISIONS. 

Bailment— Conversion by Bailee— Contribution between Bailors. A 
stock broker who held stock indorsed in blank, deposited by A on margin, 
and by B for safe keeping, pledged all the stock as security for a personal 
loan. On default, the bona fide pledgee, after notice from B, sold only 
the stock of A, which more than satisfied the pledgee's claim. A sued B 
for contribution. Held, no such right existed. Tompkins v. Morton 
Trust Co. (1904) 86 N. Y. Supp. 520. See Notes, p. 432. 

Bailment — Innkeeper's Liability — Reasonable Regulation. The plain- 
tiff was a guest at a hotel, the proprietor of which had, in compli- 
ance with a statute, posted a notice releasing himself from liability for 
loss of jewelry and ornaments unless deposited with the management. 
He had left his watch under his pillow while at breakfast, and it had 
been stolen. Held, that the hotel proprietor was released by statute. 
Rains v. Marwell House Co. (Tenn. 1904) 79 S. W. 114. 

An innkeeper's extraordinary common law liability for his guests' 
goods has been qualified in many jurisdictions by statutes allowing the 
former to release himself from liability for loss of "money, jewelry and 
ornaments," unless deposited with him merely by the posting of notice. 
N. Y. L. 1855, Chap. 421, amended by Laws of 1883, Ch. 227. These 
statutes have generally been interpreted liberally, allowing a guest to 
retain about his person necessary money, etc. The principal case is 
based upon the case of Rosenplanter v. Roessle (1873) 54 N. Y. 262, but 
the watch in that case was not being used as a time piece. Breker v. 
Warner (1895) 90 Hun 187, contra, permits the retention by the guest 
of his watch, and this seems the reasonable rule. 

Bankruptcy — Taxes chargeable against the Estate. On a claim 
against a bankrupt's estate for taxes due on real property which had 
never come into the hands of the trustee, it was held, under the Ban&r. 
Act, July 1, 1898, c. 541, 1 64a, providing that the trustee " shall pay all 
taxes legally due and owing by the bankrupt to the United States . . . 
or municipality in advance of the payment of dividends," the estate was 
liable. City of Waco v. Bryan (C. C. A., 5th C, 1904) 127 Fed. 79. 

Since a tax is primarily a personal obligation, Meredith v. U. S. (1839), 
13 Pet. 486; People v. Seymour (i860) 16 Cal. 332, the majority and dis- 
senting opinions in the principal case agree that the obligation rested 
upon the trustee, though the property subject to the tax lien had never 
come into his possession, the latter, however, favoring the view that the 
lien on the property should first be enforced. The case seems sound. A 
personal action is not generally maintainable for taxes, if other remedies 
are given by statute. Stafford County v. First Nat. Bank (1892) 48 
Eans. 561; 1 Cooley on Taxation, 3rd ed. pp. 18-19. A remedy against 
the trustee being given by the Bankr. Act, there seems to be no good rea- 
son on principles of taxation why the city might not claim from him be- 
fore enforcing its lien against the property, and this view is favored by 
In re Tilden (1899) 91 Fed. 500; In re Baker (1899) Am. Bankr. Rep. 
526. The dissenting opinion is supported by In re Veitch (1900) 101 
Fed. 25, and In re Hollenfielg (1899) 94 Fed. 629. 

Carriers — Adequate Facilities — Duty to Provide Sidings. The 
plaintiff agreed to release the defendant from all liability for negli- 
gence if the defendant would construct a sidetrack to the plaintiff's fac- 
tory. The plaintiff's property was destroyed by fire through the negli- 
gence of the defendant in operating a defective engine. Held: the con- 
tract was valid. Mann v. Pere Marquette R. Co, (Mich. 1903) 97 N. W. 
721. 
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The question in the case seems to be one of consideration. If the de- 
fendant was bound to put in the sidetrack, the agreement would have 
been without consideration, the carrier having done only what it was 
already bound to do. As to the duty of a carrier to provide individual 
sidings there seems to be no direct authority. The general principle is 
that the carrier is bound to provide adequate facilities without unjust 
discrimination. Vincent v, Chi. &° Alton R. Co. (1868) 49 111. 33. In 
Butchers &* Drovers Stock Yard Co. v. L. <S* N. R. Co. (1895} 67 
Fed. 35, though the Court expressly declined to discuss the immediate 
question, it intimated that if a similarity of business and situation ex- 
isted, this duty would have devolved upon the carrier. There being 
nothing in the principal case to indicate such similarity or extension of 
like privileges to others, the case seems sound. 

Carriers — Liability to Gratuitous Passengers. Held: A carrier 
could by express contract with one gratuitously on its trains stipulate 
against liability for negligence. Adams v. Nor. Pac. R. R. Co. (1904) 
34 Sup. Ct. Rep. 408. 

Held: The duty of ascertaining the conditions attached to a free pass 
rested upon the one using it, and he was presumed to have acquiesced 
therein. Boering v. Chesapeake Beach R. Co. (1904) 32 Wash. L. Rep. 

195- 

The weight of authority is that a common carrier for hire cannot by 
contract limit its whole liability for negligence. Lockwood v. N. Y. 
Cent. R. Co. (1873) 17 Wall. 357. New York and Illinois have decided 
otherwise. When one is being gratuitously carried without any stipula- 
tion, limiting liability for negligence, the duty due him is as great to all 
intents as that due passengers for hire. Steamboat New World -v. King 
(U. S. 1853) 16 How. 469 ; Toddy. Old Colony R.R. (Mass. 1861) 3 Allen 
18. Whether such a stipulation may be made is in dispute. The prin- 
cipal cases in the affirmative are supported by Rogers v. Kennebec 
Steamboat Co. (1894) 86 Me. 261, and Griswold v. New York <S*> N. 
Eng. R. Co. (1885) 53 Conn. 371. Contra, G. C. <S* 5. F. Ry. Co. v. 
McGown (1886)65 Tex. 640. That such a stipulation in a pass is binding 
though not actually brought to the notice of the user has also been held 
in Muldoon v. Seattle City Ry. Co. (1894) 10 Wash. 311 ; Rogers v. 
Kennebec Steamboat Co. supra. The view of the principal cases may 
be supported either on the ground that the acceptor of a free pass 
holds m effect a mere license and, consequently, that the carrier 
may, as may any licensor, impose conditions on its use ; or that the 
carrier not being obligated to give gratuitous transportation, in so doing, 
furnishes the consideration which supports the release from liability for 
negligence. There is no reason of public policy against the validity of 
the contract, the number of gratuitous passengers being limited. 

Constitutional Law — Jurisdiction of Executive Officers over 
Claims of Citizenship. Under the Chinese Exclusion Acts Congress has 
enacted that" . . . the collector [of customs] shall in person decide 
all questions in dispute with regard to the right of a Chinese passenger 
to enter the United States, and his decision shall be subject to review by 
the Secretary of the Treasury and not otherwise." See U. S. Comp. St. 
1901 p. 1310, § 12. A Chinese person, seeking admission into the United 
States on the ground that he was a citizen, was excluded by an immigra- 
tion officer acting under the above statute, who decided he was not 
a citizen and hence had no right to enter. Application was made for a 
writ of habeas corpus to the Circuit Court and it was denied. In re Sing 
Tuck (C. C, N. D. N. Y. 1903) 126 Fed. 386. On appeal to the Circuit 
Court of Appeals, it was held, if a Chinese person has established a 
prima facie case of citizenship, he is not precluded from insisting upon a 
judicial investigation of the issue on the theory that the decision of the 
immigration officers is final. 

For a criticism of the case in the lower court see 4 Columbia Law 
Review 290. 
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Constitutional Law — Peonage Cases. The defendant was indicted for 
holding and returning certain persons to a condition of peonage, in 
violation of the act of Congress of March 2, 1867, c. 187, 14 Stat. 546, 
Rev. St. § 5526 [U. S. Comp. St. 1901, p. 3715.] The act is entitled 
"An Act to abolish and forever prohibit the system of peonage in the 
territory of New Mexico, and other parts of the United States." Held, 
the statute was aimed at a system which had never existed in Georgia, 
and that the acts in question were •' nothing like the old system of peon- 
age." United States v. Eberltart et at. (C. C, N. D. Ga. 1899) 127 
Fed. 252. 

This opinion, filed in 1899, has just been published, and is an interest- 
ing addition to the authorities on the subject because it is contra the view 
taken in In re Lewis (1902) 114 Fed. 963, and in the Peonage Cases (1903) 

123 Fed. 671: The only other case in which the question has arisen is 
United States v. Clyatt. In that case an indictment was brought in 
1901 in the U. S. Circ. Ct. for the Northern Dist. of Florida and the 
defendant was found guilty, but on March 27, 1902, obtained a writ of 
error to the U. S. Circ. Ct. of Appeals for the Fifth Circuit This court, 
after hearing the argument of counsel, has just certified the questions 
involved to the Supreme Court of the United States, so that the statute 
will before long be authoritatively interpreted. For a discussion of the 
questions involved, see " The Peonage Cases," 4 Columbia Law Re- 
view, 279. 

Equity — Injunction — Invasion of Public Office. An unconstitutional 
statute assumed to authorize the Commissioners of the Albany Peniten- 
tiary to remove the keeper and to turn the Penitentiary over to the 
Sheriff. In an action by the keeper to restrain such removal it was held. 
Parker, C. J., O'Brien and Werner, J. J. dissenting, the keeper could 
not obtain an injunction against the commissioners and the sheriff, 
restraining such action, the determination of title to office belonging 
exclusively to courts of law. Carscadden v. Haswell et al. (1904) 177 
N. Y. 499. 

The case is in accord with the rule that a court of equity has no 
jurisdiction to determine title to public office. In re Sawyer (1888) 

124 U. S. 200. The dissent recognized this, but asserted that here was 
no question of title, the plaintiff being in office with no rival claimant, 
and the attempt to remove him being without color of right. _ The pre- 
vailing opinion seems the correct one, for equity has jurisdiction only 
over property or property rights. Hejfran v. Htttchins (1896) 160 111. 
550. An officer has no property right in a public office. Mechem on 
Public Officers, § 857; People ex rel. Devery v. Coler (1903) 173 N. Y. 
103. Moreover, there was an adequate remedy at law. If the commis- 
sioners succeeded in ousting him without appointing a successor man- 
damus would lie to compel mem to admit him to his office. State ex rel. 
McDermott v. Miller (1883) 45 N. J. L. 251. If the office were filled by 
another appointee, quo warranto would lie. High on Ex. Leg. Rem. 
§ 49- 

Equity — Injunction — Ticket Brokers. The plaintiffs, ticket brokers, 
doing business in St. Louis, applied to the court for writs of prohibition 
to restrain the issuance of an injunction, enjoining them from selling 
unused portions of tickets to the St. Louis Exposition. Held, writs of 
prohibition would not lie, for since equity had jurisdiction over the 
subject matter it was a proper exercise of equitable jurisdiction to pro- 
tect the property rights of the carrier. Schubach v. McDonald (Mo. 
1903) 78 S. W. 1020. , See Notes, p. 434. 

Evidence — Privileged Communications — N. Y. Code. A physician 
called in to treat a person against his will learned, partly in answer to 
questions and partly by voluntary disclosures, that the patient had taken 
poison with suicidal intent The question was whether such disclosures 
were within § 834 of the N. Y. Code which provides that information 
acquired by a physician " attending a patient in a professional capacity " 
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and *' necessary to enable him to act in that capacity " is inadmissible as 
evidence. Held, the fact of treatment being the decisive test, the infor- 
mation was privileged within § 834. Meyer v. Supreme Lodge K. P. 
(1904) 178 N. Y. 63. 

The section applies only to information acquired while attending the 
patient. Fisher v. Fisher (1892) 129 N. Y. 654. Employment by the 
patient, however, is not necessary. Renihanv. Dennin (1886) 103 N. Y. 
573. As soon as the physician prescribes or the patient accepts services 
from him in a professional capacity, the privilege is established. People 
v. Murphy (1886) 101 N. Y. 126. The case of GriffitJis v. Met. St. Ry. 
Co. (1902) 171 N. Y. 106, relied on by the dissenting opinion, is explained 
by the fact that in that case the physician rendered such " first aid" to 
a man injured by a street car as any individual might have done. 

Municipal Corporations — Control of Gas Pipes in Streets. A gas com- 
pany was authorized to lay pipes in the streets of New Orleans in such 
manner as would cause the least inconvenience to the city or its inhabi- 
tants. Subsequent to the laying of the pipes a drainage commission 
directed their removal to another part of the street to allow the construc- 
tion of a sewer. Upon complying, the gas company sued for the expense 
incurred. Held, plaintiff had no property right in any particular por- 
tion of the street and since the location of its pipes was subject to such 
regulation as the public interests might require, the expense was not re- 
coverable. New Orleans Gas Light Co. v. Drainage Commission (La. 

1903) 35 So. Rep. 929. 

All franchises relating to the occupation of streets are subject to the 
power of the state to direct with a view to the public needs. Dillon's 
Munic. Corp. § 699. The grant of a privilege to lay pipes does not con- 
template a specific property in any portion of the street determined by 
their original location, but is one subject to the likelihood of future im- 
provements which may require a relocation. This principle which under- 
lies earlier decisions comes clearly to the surface in the principal case. 
Matter of Deering (1883) 93 N. Y. 361; National Water Works Co. 
v. Kansas City (1886) 28 Fed. 921; Louisville City R. R. Co. v. City of 
Louisville (Zy. 1871) 8 Bush 415. See 4 Columbia Law Review, 428. 

Municipal Corporations— Real Property— Railroad's Right to Use 
Streets. The defendant's town council granted the plaintiff the right to 
use certain streets of the town for the purpose of laying and using its 
tracks. Held, the interest created was not a franchise but an easement 
of way. Belington &> Northern R. Co. v. Town of Alston (W. Va. 

1904) 46 S. E. 612. See Notes, p. 428. 

Pleading and Practice— Judges — Disqualification for Interest. 
Lunacy proceedings were instituted before a judge, who had bought land 
from the alleged incompetent three years before. In a petition for man- 
damus to compel the judge to certify to his disqualification there was no 
allegation that such mental unsoundness existed at the time when the 
judge purchased the land, nor would the present proceedings determine 
that question. Held, the judge was not disqualified State ex rel. 
Smith v. Pitts (Ala. 1904) 36 So. 20. 

The restrictions of the common law were so severe that a judge, who 
was a resident of a town which would receive the penalty following a 
conviction was disqualified. Pearce v. Atwood (1816) 13 Mass. 324. 
Where, however, no other judge can have jurisdiction, or no absolutely 
disinterested judge can be had, a remote, contingent or problematical 
interest will not disqualify. Matter of Ryers (1878) 72 N. Y. 1, though 
even in such a case it seems there must be a necessity for that judge to 
act to avoid a miscarriage of justice. Hill v. Wells (1828) 23 Mass. 104. 
In Peck v. Freeholders of Essex (1845) 20 N. J. L. 457, a possible lia- 
bility to future taxes was held not to be a disqualification, but the princi- 
pal case seems even less in accord with the stringency of the common 
law. 
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Pleading and Practice — Security for Costs. Under the N. Y. Code, § 
3276, providing that at any time after the allowance of an undertaking to 
secure costs given by order of the court, the court, on a showing that 
the undertaking filed is insufficient, it must make an order requiring the 
plaintiff to give additional security, it was held, where the first under- 
taking is voluntarily given without an order requiring it, the court has 
no power to require an additional undertaking. Dunk v. Dunk (1904 
177 N. Y. 264. 

Although, as is pointed out by Bartlett, J., in his dissenting opinion, 
the construction of this section may seem unreasonably strict, yet, the 
language of the section is unambiguous, and whatever the legislators' in- 
tention may have been, what they have clearly said is that an additional 
•undertaking shall be required only where the first allowance to secure 
costs was given by order of the court. Probably, the reason underlying 
the code section is that sufficient security should be given, so that, in 
theory, it would make no difference whether the first allowance was vol- 
untary or by order of the court; but to interpret the code section other- 
wise than by its language would be judicial legislation. 

Real Property — Avoidance of Deed by Incompetent. The defendant 
bought land from an incompetent without knowledge of his condition. 
After the incompetent's death an action was brought to set aside the deed. 
Held, no action could be maintained without a restoration of the con- 
sideration. Coburnv. Raymond (Conn. 1904) 57 Ati. 116. See Notes, p. 
433. 

Real Property — Easement over Railroad's Right of Way — Prescrip- 
tion. The plaintiff owned a stable and coffee roasting establishment 
on one side of the defendant's tracks and lived on the other. The de- 
fendant sought to build an elevated structure, cutting off the access to 
such premises. Held, the plaintiff had established a right of way over 
the defendant's tracks, subject to the passing of trains.which the defendant 
must not obstruct. Bttbenzer v. Philadelphia, B. &» W. R. R. Co. 
(Del. 1904) 57 Atl. 242. 

A private right of way across a railroad's right of way may be ac- 
quired by prescription, Turner v. Fitchburg R. Co. (1888) 145 Mass. 
433; Pltttv. Cox (1862) 43 Pa. St. 486, although the land itself can not 
be acquired by adverse possession. Southern Pac. R. R. Co. v. Hyatt 
(1901) 132 Cal. 240. An easement of way along or beside the tracks can- 
not be acquired by prescription. Sapp v. Northern Central R. R. Co. 
(1878) 51 Md. 115. It was held in Hardy v. Rail-way Co. (1896) 73 Miss. 
719 that such a way would arise from necessity. The railroad's right 
of way is a public highway in a sense, and no rights derogatory to the 
public purposes can be acquired. The right allowed in the principal case 
was not such a right. 

Real Property— Highway Easement — Elevated Railroad. An elevated 
railroad was constructed on arches in the street so as to shut out the 
light and air of the abutting owners, and to interfere with access to and 
from their premises. The fee of the street was in the city. In an action 
by an abutting owner, it was held, the structure unlawfully obstructed 
the plaintiff's easement in the street, but since the injury done was a 
single one complete at the building of the structure, the lapse of five 
years barred the cause of action. De Geofroy v. R. R. Co. (Mo. 1903) 79 
5. W. 386. 

This extends the anomalous doctrine of the " Elevated Railroad 
Cases" in New York to another jurisdiction. Story v. N. Y. Elev. R. 
R. Co. (1882) 90 N. Y. 122. 2 Columbia Law Review, 158. The court, 
failing to see the purport of its own decision, overlooks the continuance 
of the abutting owner's easement until its acquisition by condemnation 
proceedings or by the requisite period of adverse interference. The 
company until then is guilty of a continuing trespass. Gal-way v. Elev. 
R. R. Co. (1891) 128 N. Y. 133. Accordingly, the New York companies 
are claiming immunity from liability by reason of twenty years' interfe- 
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rence with the easement. 4 Columbia Law Review 135. The idea of a 
single injury is irreconcilable with the New York view, for the injury will 
continue until the easement is extinguished. 

Real Property — Percolating Waters — Irrigation. Seepage and 
other waters which fed an irrigation canal, owned by the plaintiff corpo- 
ration were intercepted by a parallel ditch constructed by the defendant 
upon his own land. In an action for the injury it was held, the complaint 
was not demurrable, for the appropriation of the plaintiff extended not 
only to the water in the natural channels, but also to the water percolat- 
ing thereto. There was a statute curtailing such right which might have 
been pleaded in defense. Ogilvy Co. v. Insinger (Col. 1904) 75 Pac. 598. 
The decision follows and affirms McClellan v. Hurdle (1893) 3 Col. 
App. 430, holding that the prior appropriator has a right to the water 
percolating to the stream. In Colorado a statute places " seepage, waste 
and spring waters" under the same laws as running streams as prior to 
its adoption, but provides that " the person upon whose land the seepage 
first anses shall have the prior right to it, if capable of being used upon 
his own land. Mills' Annot. St. (Col.) § 2269. The Law of Waters in 
the West is an evolution from the customs of the miners and early set- 
tlers. Hill v. Lenormand (Ariz. 1888). 16 Pac. 266. Under it waters 
in open streams or well defined channels are subject to appropriation. 
Strait v. Brown (1881) 16 Nev. 317. There is some conflict as to perco- 
lating water before reaching a defined channel, the general rule being, 
contra the principal case, that the owner of the land may use such water 
as he sees fit. Irrigation Co. v. Michaelson (Utah iqooj -60 Pac. 943 ; 
Keeney v. Carillo (1883) 2 N. Mex. 480. 4 Columbia Law Review 305 
and citations there. 

Real Property — Party Wall— Covenants Running with Land. The 
plaintiff's grantor made an agreement with the grantor of the defendant, 
whereby the former was to build a party wall and the latter to have the 
privilege of using it upon payment of $500. The defendant was mak- 
ing use of the wall without making payment. In an action on the cov- 
enant, it was held, the right to receive payment was personal to the 
plaintiff's grantor, notwithstanding a provision that the covenant should 
run, and did not pass to the plaintiff. Schwenker v. Picken (N. Y. 1904) 
91 App. Div. 367. 

The case is correctly decided for the covenant is not one touching and 
concerning the covenantee's land, permitting the benefit to accrue to his 
assigns or imposing the burden upon the co venator's assigns. According 
to the great weight of authority the right to collect is personal. Cole 
v. Hughes (1873) 54 N. Y. 444; Sebold v. MulJtolland (1898) 155 N. Y. 
462: 1 Columbia Law Review 257. In the latter case an attempt "is made 
to distinguish an earlier case, Mott v. Oppenheimer (1892) 135 N. Y. 312, 
contra, by Judge Gray, who wrote both opinions, on the ground that in 
the earlier case the covenant was not personal, but this seems invalid. 
The cases mentioned being in equity, other reasons than those assigned 
by the court might have been invoked. The principal case will help to 
allay the doubt that may still exist as to the law in New York. 

Real Property — Riparian Rights. A riparian proprietor licensed sev- 
eral non-riparian proprietors to lay a closed aqueduct across his land and 
to take water for their domestic use. This aqueduct was so used for 40 
years. In a suit by the non-riparian owners for an injunction against an 
upper riparian owner to restrain a pollution of thestream.it was held, 
non-riparian owners may acquire by grant or prescription the rights of a 
riparian owner as against other riparian owners. Lawrie et al. v. Silsby 
et al. (Vt. 1904) 56 Atl. 1106. See Notes, p. 31. 

Sales — Stock — Measure of Damages. The plaintiff sued to recover from 
the defendant the value of certain stock which the defendant sold and 
agreed to deliver to the plaintiff's assignor. Held, the measure of dam- 
ages is the market value of the property at the time of default. Belden 
v. Krom (Wash. 1904) 75 Pac. Rep. 636. 
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The case is sustained by good authority. Eastern R. R. Co. v. 
Benedict (1857) 10 Gray 212; Sturges v. Keith (1870) 57 111. 451. The 
present New York and United States view, however, seems preferable on 
principle, that the measure of damages in stock transactions is the highest 
intermediate value reached by the stock between the time of the wrongful 
act and a reasonable time thereafter for the injured party to repair his 
interests. Galigher v. Jones (1889) 129 IT. S. 193; Wright v. Bank of 
the Metropolis (1888) no N. Y. 237. This represents the real loss 
of the plaintiff and seems the correct measure of damages consid- 
ering the fluctuating character of the subject matter. The earlier 
New York view, Markham v. Jaudon (1869) 41 N. Y. 235, that the 
measure of damages is the highest market price up to the trial is still 
held in many jurisdictions. Fromm v. Sierra Nevada Silver Mining 
Co. (1882) 61 Cal. 629; Burks v. Hubbard (1881) 69 Ala. 379; Bank of 
Montgomery v. Reese (1856) 26 Pa. St. 143. 

Statutes — Recovery op Damages Under Statute Forbidding Re- 
straint of Interstate Trade. In an action to recover damages, under 
the act of Congress of 1890, c. 647, 26 Stat. 210, known as the Anti-Trust 
Act, from a corporation which had entered into an agreement in violation 
of the act, it was held, that the operation of the act was not limited to 
those injured in an interstate business; that the plaintiff, a corporation 
furnishing water to the City of Atlanta, could recover damages incurred 
bv being compelled to pay a higher price for pipe used in its business. 
City of Atlanta v. Chattanooga Foundry and Pipe Works (C. C. A. 
6th Circ. 1903) 127 Fed. 23. 

The court adroit that the effect of the decision is to extend the opera- 
tion of the Anti-Trust Act. In the case of Addyston Pipe Co. v. United 
States (1899) 175 U. S. 211, 245, the court said that the effect of such ille- 
gal combination was to restrict the supply and create a resulting high 
price in a commodity which is the subject of interstate trade. As the 
injury to the plaintiff was caused by being compelled to pay a higher 
price for such a commodity as was there described, though not engaged 
m interstate trade, it would seem that the principal case falls within 
the reasoning of the court in that case. That construction of the statute 
does not seem unwarranted nor without the intention of the act. 

Taxation—Void Exemption— Mandamus. Taxpayers of a city brought 
mandamus to compel the collection of taxes from certain mills. The city 
council had agreed to exempt the mills from taxation for a period of time 
in consideration of their being built. Held, such act of the council was 
void and the taxes must be collected. In analogy to the statute of limi- 
tations, owing to the delay, collection was decreed only for the six years 
prior to the action. Milster v. City of Spartansburg (S. C. 1903) 46 
3. E. 539- 

Here was no estoppel, for an act passed by a council, not merely ir- 
regular but void, does not estop the citizens from bringing mandamus to 
annul the proceeding, as in such case the body does not represent the 
city. Nesbit v. Riverside District (1891) 144 U. S. 610 ; Feldman v. City 
Council (1884) 23 S. C. 57. Laches is a ground for denying the writ. 
Cummings v. Kir by (1882) 17 S. C. 563. The claim for taxes, though based 
upon sovereign power delegated to the municipality, is subject to the legal 
limitation period. Dillon's Munic. Corp. § 673. Delay for such period, 
or even for a shorter one, where there are no circumstances justifying it, 
amounts to laches. The delay prejudiced the defendant's rights in this 
case by the circulation of the stock, the value of which was determined by 
the aggregate indebtedness. Millardv. Shapin (1887 1 104 N. Y. 96; Peo- 
ple ex rel. Gas Light Co. v. City Syracuse (1879) 7 8 N. Y. 63. Accord- 
ingly, allowing the mandamus only for this period seems just. The 
reasons which support the legal limitation period would apply here, but 
owing to the discretionary nature of the remedy the facts of the particular 
case will govern. 
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Torts— Duty to Discover Trespassing Children. The plaintiff, an 
infant of seven years, was injured while trespassing on the defendant's 
street car, the latter's servants being unaware of the plaintiff's presence. 
Held: Evidence showing the section of the city to have been thickly 
settled and that many children thereabout had often trespassed in like 
manner with the knowledge of the defendant's employees, was properly 
excluded. Monehan v. So. Covington <S-» C. St. Ry. Co. (Ky. 1904) 78 
S. W. 1106. 

The general rule is that one owes no duty to a trespasser except to 
refrain from recklessly or wantonly injuring him. Dillon v. Conn. 
R. R. Co. (1891) 154 Mass. 478 ; Kansas C. Ft. S. &>. M. R. Co. v. Cook 
(1895) 66 Fed. 115. But where the premises are dangerous and at- 
tractive to children, an exception is made in their favor, the owner 
being held liable for any failure to make reasonable provision for their 
safety. Union Pac. Co. v. McDonald (1894) 152 U. S. 262. The weight 
of authority is in accord with the principal case in refusing to extend the 
exception so as to entail an active duty to discover infant trespassers on 
trains, even though trespass is known to be customary. Catlett v. R. R. 
Co. (1893) 57 Ark. 461; Barney v. R. R. Co. (1894) 126 Mo. 372. The 
contrary view, which has much to commend it, is taken in St. L. S. W. 
R. R. Co. v. Abemathy (1902) 28 Tex. Civ. App. 613 ; see Ashivorth v. 
So. Ry. Co. (1902) 116 Ga. 635. 

Torts — Malicious Prosecution — Termination of Former Suit. Upon a 
suit for malicious prosecution, the plaintiff showed that the present de- 
fendant had dismissed a suit against him three times, brought to recover 
on charges of fraud the amount of a premium on a policy of insurance. 
Held, the dismissal of the original suit was sufficient termination to sus- 
tain an action for malicious prosecution. Hwrgren v. Union Mat. Life 
Ins. Co. (Cal. 1904) 75 Pac. 168. 

California repudiates the general rule, and treats civil and criminal 
suits alike in respect to actions for malicious prosecution ; 3 Columbia 
Law Review 479. The reasonable rule as to the termination of the action 
complained of, is that it should be disposed of so as to require proceed- 
ings de novo. Cooley on Torts, p. 216. Under this rule, failure to pro- 
ceed within one year after the return of the writ, Pierce v. Street (1832) 
3 B. & Ad. 397, or a dismissal of the action, not procured by the present 
plaintiff, Clegg v. Waterbury (1882) 88 Ind. 21; Holliday v. Holliday 
(1898) 123 Cal. 26, is sufficient. 

Torts — Proximate Cause — Intervening Negligence. The plaintiff sued 
to recover damages for injuries caused by bricks falling from a chimney. 
The defendant, a telephone company, had attached a wire to the chimney 
and an iron company working on top of another building negligently 
striking the wire with the boom of a derrick caused the chimney, which 
had been weakened by age, to collapse. Held, the negligence of the 
iron company was the proximate cause and the defendant's negligence in 
having its wire attached to an insecure chimney was not actionable. 
Leeds v. Tel. Co. {1904) 30 N. Y. Law Journal 150. 

There is no liability for negligence where no injurious consequences 
could reasonably have been contemplated, but otherwise where the 
injuries might have been anticipated or foreseen. Blyth v. B. Water- 
works (1856) 11 Exch. 781; Koplanv. Boston .Gas Co. (1900) 177 Mass. 
15. But the act of a third person intervening and contributing a condi- 
tion necessary to the injurious effect of the original negligence will not 
excuse the first wrongdoer if such act might have been foreseen, Lane 
v. Atlantic Works (1872) 111 Mass. 136; Phillips v. N. Y. C. <&» H. R. 
R. R. (1891) 127 N. Y. 657, the test being whether the injury which in 
fact happened might have been expected, though the precise manner in 
which it happened was determined by an extraneous accident. Pollock 
on Torts p. 34; Sheridan v. B'klyn &» N. R. R. (1867) 36 N. Y. 39. In 
the principal case the prevailing opinion admits that the defendant was 
negligent, but reverses the verdict of the jury on the ground that the in- 
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tervening negligent act of the iron company broke the causal chain. This 
is, according to "the weight of authority, a question for the jury. Lane 
v. Atlantic Works, supra; Milwaukee &> St. P. Ry. Co. v. Kellogg 
(1876) 94 U. S. 469. 

Trusts — Investment Outside the State by Trustee. A trustee acting 
in good faith and with sound discretion invested a part of the funds out- 
side of the state. Held, such investments were proper. Thayer v. 
Dewey (Mass. 1904) 69 N. E. 1074. 

The general rule of the common law was that the trustee could invest 
only in real or government securities without becoming liable in case of 
loss. Ackerman v. Kmott (1848) 4 Barb. 626. This has been modified so 
that a trustee is protected where he has used good faith and sound judg- 
ment; though even in that case investments outside the jurisdiction 
are not generally approved by the courts nor is the trustee relieved from 
liability. In re Brown (1885) 54 L. J. Ch. Div. 1134. The reason 
for such rule is the inability of the court or the trustee to look after the 
trust res properly. McCullough v. McCullough (1888) 44 N. J, Eq. 313 
and note for full discussion; Ormiston v. Olcott (1881) 84 N. Y. 339; 3 
Columbia Law Review 594. 

Trusts — New York Rule against Perpetuities. The testator left his 
property in trust to pay annuities out of the income to his four children 
for two designated lives, and then to divide. In a codicil he provided 
that, if his daughter F., one of the four children, should marry one H., in 
lieu of her share under the will, she should receive $15,000 a year, and 
upon her death §300,000 should be divided among her children. The 
court held the codicil void on the ground that the power of alienation 
mightbe suspended for the two designated lives and the life of F., both in 
regard to the $300,000 and the principal out of which the annuity of 
$15,000 was to be paid. Herzog v. Title G. &> T. Co. (1903) 177 N. Y. 
86. See Notes, p. 429. 

Wills — Lost or Destroyed Instruments — Declarations of Testatrix. 
Upon an attempt to establish by parol a will, last seen in the hands of a 
third party, the defendant offered in evidence the declaration of the testa- 
trix that she had procured the return of the will and destroyed it. Held, 
such evidence, though hearsay, was admissible. McElroy v. Phinks 
(Tex. 1903) 76 S. W. 753. 

Declarations of a testatrix are admissible to show her state of mind 
regarding the destruction or revocation of a will. In re Sternkes' Will 
(1897) 95 Wis. 121, though the wiser view limits the admission of such 
declarations to their being a part of the res gestae. Matter of Kennedy 
(1901) 167 N. Y. 163; 2 Greenleaf on Evidence (16th ed.) § 690; see 
Throckmorton v. Holt (1900) 180 U. S. 552. The principal case, how- 
ever, does not seem to show an act of revocation,— either by tracing the 
will back into the hands of the testatrix, thus raising a presumption of 
destruction, or by showing the giving of authority to the husband to dis- 
pose of it, — that should permit the introduction of evidence of intention. 
Woodruff v. Hundley (1900) 127 Ala. 640. 



